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EDITORIAL NOTES. 


The Court of Errors has decided for the state a question on which 
there has been conflicting discussions in other states. It is the ques- 
uon whether the telegraph and telephone may use the highway without 
compensation to the owner of abutting land. As early as 1882 it was 
decided in Missouri that a land owner was not entitled to an injunction 
against placing a telegraph pole in the street in the city of St. Louis in 
front of his premises, (Gay v. West. Union Teleg. Co., 12 Mo. App. 494). 
and in Massachusetts in 1883 the whole subject was thoroughly discussed 
by the Supreme Judicial court in Pierce v. Drew, 136 Mass. 75, and the 
judges were divided in opinion. The majority maintained that no ad- 
ditional servitude was imposed by the appropriation of a part of the 
highway for a telegraph line. The whole beneficial use of the high- 
way, they said, had been given to the public and the use by a telegraph 
line. A change of public use requires no new compensation. The land 
was taken to be used by the then known methods of transporting goods 
of passengers and transmitting intelligence and the telegraph is a 
new means of transmitting intelligence, a new method of using an old 
easement and one that was recognized by the act of Congress providing 
for telegraph lines on post roads. This was followed in Missouri in 
1885. Juha Building Association v. Bell Telephone Co., 88 Mo. 258. 
There were decisions on the same side in Louisiana and the District of 
Columbia, and in New Jersey Chancellor Runyon held that the presence 
of the wires, there being no pole on the plaintiff's lands, did not constitute 
a new burden, but when poles were erected without the consent required 
by statute he ordered them to be taken down. (Roake. v. Am. Tele- 
graph & Tely. Co., 14 Stew. 35). In New York, Minnesota and Illinois 
there were early decisions that the telegraph line was a new burden upon 
the land along a highway, and in a recent case in Virginia, and 
a more recent one in Maryland, the decision was that the owner 
of the soil had the exclusive right to the land subject only to the right of 
the public for purposes of passages. This is obviously applicable only 
to a country road, and is too narrow a rule to be applied to a city street 
which, it is conceded, may be used for gas and sewer pipe and for other 
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purposes. There is some difficulty in making a clear distinction be- 
tween the wires for lighting private houses and the wires for the tele- 
graph and telephone, and it is not clear from the present decision of the 
Court of Errors whether wires for private lighting are to be classed with 
the gas pipes or with the telephone wires, but poles and wires for public 
lighting as well as those of the street railway are within the proper uses 
of the street and may be put up under legislative authority without com- 
pensation to the land owner. 





The ancient subject of trial by jury was discussed by the Court of 
Errors in Brown v. State, 42 Atl. Rep. 811. | The discussion was upon 
the validity of the act providing for a struck jury in the trial of indict- 
ments for murder, and of the limiting the challenges to five instead of 
twenty. (P. L. 1898, p. 864, sec. 75). On the first point the court was 
unanimous and decided that the provision for a struck jury in a mur- 
der trial did not impair the defendant’s constitutional right to a trial by 
jury; and on the second point there was difference of opinion. The 
court decided that the limiting of the number of challenges did not ren- 
der the act unconstitutional, but the Chief Justice and Justices Dixon 
and Hendrickson dissented on this point, aad Justice Dixon said he 
thought the importance of the challenge to the prisoner justified the 
conclusion that, in so far as this right existed at the time the constitu- 
tion was adopted, it was protected by the guaranty that the right of trial 
by impartial jury should remain inviolate. It is to be observed in this 
connection, however, that the number of peremptory challenges allowed 
on trials for murder when the first constitution was adopted was thirty- 
five, and that this was reduced to twenty by the act of March 6, 1795 
(Laws 1794-5, p. 1012) and in the same act it was declared that no chal- 
lenges of any kind should be made by one who stood mute and would 
not plead. The opinion of the court was read by Justice Depue, and 
it contains an elaborate and very interesting discussion of the origin and 
history of trial by jury, and the changes made by the practice of the 
courts and act of parliament down to the time of the adoption of our 
constitution. | We shall refer to it again in connection with the exam- 
ination made by Pollock and Martland in their history of the English law 
into the question whether trial by jury as distinguished from a trial 
by twelve witnesses of the neighborhood did in fact exist in England in 
the time of King Alfred, and whether the inquisition or inquiring as to 
fact by means of a jury was not of Frankish rather than of English 
origin. E. Q. K. 





THE PAY OF “LAY JUDGES.” 


The Act of 1899 has three merits and one defect. Its merits are 
that it recognizes the obligation of the state to award compensation for 
time spent in examining cases and writing opinions; that it fixes a 








th 


th 
fo: 
be 
mi 


pr 
his 


po: 
col 
Cac 
IS | 
bun 
thi: 
stil 
the 
lave 
cha 
ture 


Star 

met 

voli 
ny 


trib 
sigh 


cour 
of ar 
as pt 
coun 








THE UNITED STATES SUPREME COURT. 131 


proper sum for a day’s work; and that it names a maximum time. The 
first two features are to be found in the Act of 1898. It was wise to 
re-enact them. Circumstances have changed during the past fifty years. 
The volume of law and litigation has enormously increased. Once the 
office of a judge appointed to the Court of Errors and Appeals was 
honorary rather than onerous. This is no longer true. The third 
feature is new, and it is good, for it makes precise what before was in- 
definite, and will tell the comptroller what appropriation to recommend, 
and the Legislature what appropriation to make. The single defect of 
the act is that the maximum time is too short. Only six days in each 
term are allotted to the examination of between forty and fifty cases and 
the writing of one, or at most two, opinions. This is not time enough 
for the deliberate discharge of so important a duty. It would, indeed, 
be possible for one in six days of hurry and worry to run over the list, 
make rapid guesses, and do a little crude writing. Of course, this is not 
what will happen. Conscious that on his judgment life, liberty and 
property are to depend, a judge will take what time he needs and find 
his compensation and reward elsewhere than in his pay. 

[ am sorry not wholly to approve an act that has so many good 
points, and that pays to the judges to whom it applies the distinguished 
compliment of assuming that they are capable of performing thrice in 
each year, in the routine of ordinary duty, an intellectual feat which it 
is probable that no New Jersey judge has accomplished since Lord Corn- 
bury received his commission from Queen Anne. But, flattering as is 
this unsolicited tribute to the mental powers of the judges, the truth must 
still be told. The fact is that the Legislature has either underestimated 
the burden or set the standard of celerity too high. It may be said in 
lavor of the act of 1899, that it puts the subject in such a shape that the 
change of one word will remedy its only fault, if the wisdom of a fu- 
ture Legislature, aided by public and professional opinion, shall be fa- 
vorable to an amendment of the law in that particular. As it now 
stands, the statute cannot be regarded as an altogether satisfactory treat- 
ment of a matter, the fair and right adjustment of which concerns the 
volicy of our state far more than it does the mere personal interest of 
ny of her judges. 


Newark, N. J., April, 1899. FREDERIC ADAMS. 





THE UNITED STATES SUPREME COURT. 


The United States Supreme Court Justice, Hon. David Brewer, con- 
tributed an article to the “Kansas Lawyer” giving a most interesting in- 
sight into the workings of the Supreme court. He says: 

“Let me give an insight into the way business is transacted in this 
court: Five days, as I have said, are given each week to the hearing 
of arguments, the court convening promptly at twelve and adjourning 
as promptly at four, and these hours are fully occupied by arguments of 
counsel. Everything is placed before us in print, records and briefs, 
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each justice having a copy. On Saturday we meet for consultation, and 
the cases argued during the week are brought up for discussion. [ach 
justice is expected to have made full examination of each record and the 
questions involved before that time, and if any one has not done so the 
consideration is postponed one week or until all are ready. As to the 
vigor and earnestness of these discussions I can only say that I have 
never known anything to equal them. Oftentimes cases are continued 
from Saturday to Saturday for further discussion and consideration. 
When discussion is at an end the roll is called and a vote taken. Each 
justice is entitled to a book in which is entered on each page under a 
blank space for writing the title of a case the names of all the justices, 
by means of which he may if he desires keep the vote of every justice in 
every case. I can by turning back to the books which I possess ascer- 
tain the vote of every justice in every case that has been considered and 
determined since I have been on the bench. It often happens that dif- 
ferences of opinion which are indicated by the vote do not appear in the 
result as announced from the bench, for they who in fact dissent do not 
consider that question of sufficient importance to publicly record such 
dissent. Saturday night the Chief Justice, to whom is assigned the duty 
of distributing the cases among the justices, sends around a slip showing 
what cases he has assigned to each justice for the writing of the opinion 
of the court. This duty of assigning cases is a most delicate one and 
could, if unwisely discharged, provoke no little irritation. To the great 
credit of the present Chief Justice be it said that no one could be more 
fair and wise that he in such distribution. Up to the time of receiving 
this slip no one knows what cases he will be called upon to prepare 
the opinion in. Thereafter at such time as he has at his command, out- 
side of the hours of session, he writes the opinion. When written it is 
sent to the printer, nine copies are stricken off, one given to each of the 
justices, by whom it is examined, criticised, and returned with the criti- 
cism to the writer. After this it is again brought up in conference, the 
suggestions and criticisms are considered and approved or rejected. 
These criticisms run both to the matter of argument and style, things 
omitted and things inserted and oftentimes the corrections are so far- 
reaching that the opinion as finally announced bears little resemblance 
to the one originally prepared. When upon this action the opinion has 
been placed in such form as is acceptable to the majority it is ready to be 
announced on the succeeding Monday morning. 

“And now let me add another matter of a different nature. It is 
known to many that in the arrangement of the justices on the bench the 
senior associate occupies a position on the right of the Chief Justices, the 
next in commission a seat on the left, the third on the second right, the 
fourth on the second left, and soon. In other words, the place one oc- 
cupies on the bench is determined by the date of his commission. — Prior 
to the retirement of Justice Field this arrangement led to these curious 
facts: On the right each justice had but a single syllable to his name, 
Field, Gray, Brown, White. On the left each had two syllables, Har- 
lan, Brewer, Shiras, Peckham. On the right were all the colors, Brown, 
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Gray, White. The left were colorless. All the justices were married 
men, but neither one of the four on the right ever had any children, 
while each on the left was blessed with children. | Whether these facts 
had any bearing upon the relative importance of the right and left wings, 
[ do not attempt to determine, I merely state the facts.” 





LAWS OF 1899. 


Few of the early chapters of the laws of the last session of the Legis- 
lature are of general interest to the profession. 

Chapter 26 declares that any attorney or counsellor at law of this 
state shall be eligible to the office of attorney or solicitor of any city, bor- 
ough, corporate town or township. 

Chapter 35 provides that no writ of possession shall be issued in any 
action between landlord and tenant before a justice of the peace either 
with or without a jury until after the expiration of three days from the 
rendering of the judgment of possession. 

Chapter 38 makes some change in the act of March 16, 1896, provid- 
ing for the payment of wages in lawful money every two weeks. It ex- 
tends the requirement to business of every kind excepting only agricul- 
tural laborers and watermen, and provides for a criminal prosecution 
instead of an action for an indefinite penalty. It is not quite clear 
whether the complaint which is made a condition of the prosecution is 
that of the factory inspector alone, but it would seem that no change 
is intended to be made in this respect because it is provided that com- 
plaint on his part can only be made upon a failure to comply with the 
law after two weeks’ notice. 

Chapter 42 is an amendment of the attachment act, and provides that 
a writ of attachment may be issued against the executor, administrator, 
heir or devisee of any deceased debtor in any case in which the writ 
might lawfully have been issued against such debtor immediately prior 
to his decease. By Section 8 of the old act the writ might be issued 
against the heir or devisee, but not against the executor or adminis- 
trator, (Haight v. Bergh, 3 Gr. 183), and it is suggested in that case 
that an attachment against executors who have proved the will here 
would be inconsistent with the law relating to the administration of es- 
tates, and that if the will is not proved here there is no jurisdiction over 
the executors. This, however, would not necessarily preclude an at- 
tachment of the property of the deceased non-resident debtor. 

Chapter 52 is a long act making complete provision for the govern- 
ment of cities containing a population of less than twelve thousand in- 
habitants, applicable, however, only to such cities as shall accept the act 
by a majority vote at a special or general charter election. 

Chapter 53, the next act, is one to amend certain sections of an act 
for the government of the same class of cities, approved March 24, 1897. 
This amendment would seem to indicate that the former act on the same 
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subject stands unrepealed by Chapter 52 of the laws of 1899, and the two 
acts relating to the same class of cities may create some confusion. 

Chapter 54 is a revision of the assignment act. It is entitled “An 
Act concerning general assignments. (Revision of 1899).” The for 
er acts are repealed by Chapter 71. 

Chapter 66 provides a way of correcting errors on certificates of in- 
corporation. 

The amendment of the revisions of last year has begun already. 
Chapter 83 amends Section 169 of the Orphan’s Court act relating to 
distribution. The proviso that there shall be no representation among 
collaterals beyond brothers’ and sisters’ children is omitted. 

Chapter 88 amends section 59 of the Revision of the Criminal Pro- 
cedure act relating to a person stricken in one county who dies in 
another. 

Chapter 91 amends the first, sixth and eighth section of the revised 
district court act. 

Chapter 101 provides for summary proceedings by petition and or- 
der for the appointment of a guardian for an idiot or lunatic whose estate 
does not exceed five hundred dollars. 

Chapter 111 is a supplement to the act of March 22, 1898, regulating 
the crossing of steam railroads and electric railroads. It gives power 
to alter the grades of streets and provides for the payment of damages. 

Chapter 136 repeals section 68 of the Attachment Act. Revision of 
1808. 

Chapter 137 repeals section go of the Justices Court Act. Revision 
of 1874. 

Chapter 139 is a new attempt to obtain a review of the facts or a 
reduction of damages on a writ of error. It declares that on a writ of 
error from the Court of Errors (and not from the Supreme court), it 
shall be lawful for the plaintiff in error to assign for error that the 
verdict is against the clear weight of evidence, and to assign that the ver- 
dict or finding is excessive; and on such assignments the grounds so 
assigned shall be considered by said court as fully as like grounds are 
considered in the Supreme court on a rule to show cause granted by said 
court why a new trial should not be granted, and it is provided that the 
verdict may be set aside, and that a reduction of the amount of the ver- 
dict may be permitted. The object to be obtained is desirable, but there 
is no provision for a bill of exceptions to a verdict, and the Court of 
Errors may be unable to find any evidence in the record brought up by 
this writ of error. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions. ) 





Pleadings—V ariance—Amendment.—1!. Where, in action to fore- 
close a mortgage, the defense is usury, and the proof shows a usurious 
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bargain, but the usurious contract proved does not correspond with that 
set up in the answer, the variance is fatal. 2. Where, on foreclosure, 
defendant pleads usury, but there is a variance between the contract as 
set up in the answer and as proven by the evidence, unless complainant 
consents to forego the usury, defendant will be allowed to amend his an 
swer to conform to the proofs. Richards v. Weingarten. (Mr. P. H. 
Gilhooly for complainant. Mr. William H. Corbin for defendants). 
Opinion by STEVENS, V. C., March 10, 1899. 

Wills—Devise—Description—Legacies—E[:vidence.—1. The amount 
of personalty owned by testatrix and the amount of its proceeds 
at executor’s sale, may be considered in determining whether 
a legacy was charged on real estate. 2. Separated from a twen- 
ty acre tract of testatrix by a three acre lot owned by another was a four 
acre lot owned by testatrix, she having acquired both tracts by will as 
one “farm.” She fived on the larger lot, where her homestead was, 
and had access to the smaller lot by a road over the three acre tract; and 
she cultivated part of the smaller lot occasionally, and got firewood from 
the other part. Held, that the smaller lot passed by a devise of “the 
homestead and lands and premises belonging thereto * * * upon 
which | now reside.” Lord v. Simonson. (Mr. E. B. Goodell and Mr. 
James M. Trimble for complainant. Mr. James Blauvelt for defen- 
dants). Opinion by PITNEY, V. C., March 14, 1899. 

Specific performance—Misrepresentations—Evidence—Statements 
as to value.—1. Where a contract is entered into for exchange of prop- 
erty by two professional real estate dealers, and the contract states that 
plaintiff's property is ‘vacant, or subject to tenant at $8 per month,” 
and the evidence shows that complainant insisted on such clause because 
he could not state whether the property at the time was vacant or occu- 
pied, specific performance will not be denied on the ground of misrepre- 
sentations where it appears that at the time the property was not so 
rented. 2. Statements as to value made by one trader to another in the 
course of negotiations for exchange are insufficient to prove specific per- 
formance of a contract, though they may not be strictly true. 3. A state- 
ment by complainant, in contracting with defendant for exchange of 
property, that his property was located on the best residence street in a 
city, is no ground for refusal to perform the contract where the evidence 
shows that the property is on the best residence street, though not in 
the best portion of such street. Hallinger v. Zimmerman. (Mr. Geo. 
H. Pierce for complainant. Mr. George A. Vroom for defendant). 
Opinion by GREY, V. C., March 14, 1899. 

equity jurisdiction-—Legal estates—Equity has no jurisdiction of a 
bill by a widow praying a decree that under her husband's will she took 
a legal estate in fee simple in all his real estate as against her children, 
whose answer merely, asks that their interests be protected. | Fahy v. 
Fahy. (Mr. John A. Dennin for complainant. Mr. John Garrick for 
defendants). Opinion by STEVENS, V. C., March 14, 1899. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 








Special acts—Incorporation of cities—P. L. 1895, p. 506, 


Statutes 
* ok Ox 


entitled “An act authorizing any town, township or borough 
to be incorporated as a city, * * * and providing for the govern- 
ment and powers of such cities,” authorizes the inhabitants of any town, 
borough, or township, or part thereof, containing a population exceeding 
five thousand inhabitants, to incorporate as a city, the powers and form | 
of government of which the act prescribes, and provides that laws ap- 


plicable to other cities, even if general, shall not be applicable to cities { 
created under it. Held, that the act is a special law, and hence repug- 
nant to Const., art. 4, sec. 7, par. 11, permitting the enactment of gen- : 
eral laws only for the regulation of the internal affairs of towns and 1 


counties. Mayor, ete., of Dover, v. Grey, Atty. Gen. (Mr. James H. 








Neighbor and Mr. Joseph Coult for plaintiff in error. Mr. George T. \ 
Werts for defendant in error), Opinion by McGILL, Ch., March 6, | 
1899. i 
Railroads—Ejection of trespasser—Authority of brakeman—Exces- z 
sive force—Liability of company.—1. A servant has implied authority d 
to do what is necessary for the protection of his master’s property which T 
is intrusted to him, or for fulfilling the duty which he has to perform for 2 
the master. 2. A brakeman in the employ of a railroad company, and fi 
one of a crew in charge of a freight train of the company, has implied i 
authority to eject a trespasser from the train. 3. The inference of im- c 
plied authority arising from the brakeman’s employment, from his cus- I 
tody of the company’s property, and from the duty owed to the master p 
in respect to the train, will not be overcome by proof that the instructions tl 
of the company to its servants expressly required freight conductors not C 
to permit unauthorized persons to ride upon freight trains. 4. The com- di 
pany will be liable for an injury to a person who was a trespasser on its 
freight train, occasioned by the use of excessive or inappropriate force ag 
by a brakeman in ejecting him from the train. Welsh v. West Jersey of 
& S. R. Co. (Mr. Joseph H. Gaskill for plaintiff in error. Mr. How- th 
ard Carrow for defendant in error). Opinion by MAGIE, C. J., March nt 
6, 1899. Depue, Gummere, Lippincott, Adams, Hendrickson, and Nix- in 
on, JJ., dissenting. fir 
Trespass—Injury to sewer—Right of action. —One having a parol en 
license to maintain a sewer from his land across that of an adjoining ar 
owner may have an action for damages against a stranger who destroys to 
or injures the sewer. Miller v. Inhabitants of Greenwich Tp. (Mr. tic 
A. H. Swackhamer for plaintiff in error. Mr. J. J. Summerill for defen- ye 
dants in error). Opinion by COLLINS, J., March 6, 1899. as 
‘raudulent attachment—Relief in equity—When legal process has tic 
been fraudulently abused, and a title to property has been thereby ob- th 
tained, which the court of law cannot restore, a court of equity will sel 
ex 


intervene, and afford such relief as may be necessary to undo the wrong 
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and secure a legitimate use of the process. Kirkhuff v. Ker. (Mr. 
Isaac W. Carmichael for appellant. Mr. S. A. Atkinson for respon- 
dents). Opinion by DIXON, J., March 6, 1899. 

Docketing judgment—A ffidavit—Statute—Repeal—The provision 
in section 77 of the District court act (I Gen. St., p. 1228), that in dock- 
eting a judgment there shall be filed with the clerk of the common pleas 
an affidavit of the party, his agent or attorney, that at the time of filing 
the transcript a stated amount, not less than $10 is still due, and that he 
believes the debtor is not possessed of goods and chattels sufficient to 
satisfy the amourt due, was not abrogated by the act of March 27, 1882, 
{Id., p. 1260), and the docketing of a District court judgment without 
such an affidavit is void. Grimshaw v. Carroll. (Mr. F. K. Greenberg 
and Mr. Malcolm MacLear for plaintiff in error. Mr. Frank E. Brad- 
ner for defendants in error). Opinion by DIXON, J., March 6, 1899. 

Duty of master—Dangerous premises—Negligence of fellow ser- 
vant.—1. The rule of duty for a master to use reasonable care that the 
place of working of his servants shall be kept safe is not fully applicable 
in a case where the work itself involves the place of working. In such 
a case the duty extends only to the use of reasonable care to discover 
and give notice of latent danger. The case of Van Steenburgh v. 
Thornton, 33 Atl. 380, 58 N. J. Law 160, explained and distinguished. 
2. The rule that a master is not liable for injury resulting to a servant 
from the negligence of fellow servants in the same common employment, 
if such servants are selected with reasonable care, is applicable to the 
construction, under one foreman, of a road with! a brick sewer therein. 
In such a case the bricklayers who build the sewer are in a common em- 
ployment with the laborers who excavate and sheathe the trench and with 
the foreman who directs the whole work. Curley v. Hoff (Mr. 
Charles L. Corbin for plaintiff in error. Mr. Warren Dixon for defen- 
dant in error). Opinion by COLLINS, J., March 6, 1899. 

Landlord and tenant—Renewal of lease—Notice—Eviction—Dam- 
ages.—1. When a demise of lands is made for one year, with the privilege 
of four more years from a fixed date, the lessee has the option to extend 
the term for the additional period of four years, if he shall so elect, but 
not for a shorter period. 2. Such election may be made by the tenant, 
in lieu of other notice to the landlord, by holding over at the end of the 
first year and paying rent; and, when so exercised, such election will 
entitle and bind the lessee for the whole of such additional term, without 
any express notice of his desire for the further term.’ 3. A notice given 
to the landlord by the lessee, under such a demise, just before the expira- 
tion of the first year, that he will remain on the farm for the succeeding 
year, and work the same according to the lease, is not such an election 
as will extend the term; but the landlord may treat the notice as an elec- 
tion not to extend the term according to the lease, and may proceed at 
the end of the year to terminate the tenancy. 4. Where the lessee him- 
self, under such a demise, fails to make any election on his own part to 
extend the term, but such a notice as the one last named is given to the 
landlord by a substituted tenant of the lessee, who entered under the 
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lease, and performed the covenants towards the lessor, without any ap- 
parent interference or control on the part of the lessee, such notice will 
operate in the manner before stated as fully as ‘if given by the lessee him- 
self. 5. Where a notice was given to the landlord of the character and 
under the circumstances above recited, and thereupon the landlord broke 
intoandentered the dwelling house in the temporary absence of the tenant 
and his family, and removed the tenant’s goods into the public highway, 
the charge of the judge, that the landlord, and those with him, had a 
right to take possession and remove the goods at the time they did, pro- 
vided they did so without committing a breach of the peace, and that their 
only liability in damages was for any unnecessary injury done to plain- 
tiff's property in the removal, was sustained. 6. It was also held that 
the charge of the judge, to the effect that there could be no recovery for 
injury to the goods by rain, was not erroneous, in view of the fact, ap- 
pearing, that plaintiff had a reasonable opportunity to place his goods 
under shelter before the rain began. Mershon v. Williams. (Mr. John 
S. Voorhees for plaintiff in error. Mr. Alan H. Strong for defendants 
in error). Opinion by HENDRICKSON, J., March 6, 1899. 
Husband and wife—Separation—A greement—W ife’s support—H us- 
band’s liability—Equity—Wife’s separate property.—1. While separation 
between husband and wife in pursuance of mutual articles of agreement 
will not be enforced by the decree of a Court of Equity, because against 
the policy of our laws, vet the court will not suffer a husband who has 
become possessed of the property of his wife by virtue of such agree- 
ment to avail himself of his own wrong in order to free himself fram the 
duty to maintain his wife. 2. Ina suit in equity brought by a wife di- 
rectly against her husband, to enforce an agreement providing for pay- 
ments of money by him for her separate support, founded upon a valua- 
ble consideration passing from the wife to the husband (and for a breach 
of the covenants of which agreement the wife, but for her coverture, could 
have enforced her remedy at law), the rules of evidence as administered 
in a court of law will be applied in this court; and a defense which would 
have been overruled at law will not be entertained in equity. 3. Pay- 
ments accruing under such an agreement, when fairly procured, will be 
decreed in equity in the wife’s behalf, not only on the general ground de- 


clared in Aspinwall v. Aspinwall, 24 Atl. 926, 49 N. J. Eq. 302, but also. 


for the reason that the husband’s possession of the property of the wife 
for the purpose of her support fastens upon him the obligation of main- 
taining her. 4. The agreement in this case construed to require the 
husband to satisfy, out of the income of his business and property, any 
deficiency of the rents collected by him from his wife’s property, to meet 
his agreed monthly payments to her. 5. The husband’s offer to resume 
marital relations with his wife, set up by his answer, is not legally estab- 
lished when it rests alone upon his uncorroborated testimony, to the 
effect that he made no offer to her personally, but sent his friends to 
make such offer; nor can such offer, even if made bona fide, and proved 
to have been duly communicated to her, defeat her right to recover in 
this suit the arrears of payments due her under the agreement in ques- 
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tion, nor while the husband retains the exclusive use and control of the 
wife’s property transferred to him by it. Buttlar v. Buttlar. (Mr. 
John 1. Weller for appellant. Mr. William S. Stuhr for respondent). 
Opinion by VREDENBURGH, J., March 6, 1899. Van Syckel and 
sogert, JJ., dissenting. 

Electricity—Live wire—Injury—Question for jury—Evidence— 
Physicians.—The plaintiff picked up a wire that was lying in a public 
highway, and was injured by an electric current. He brought suit 
against the telephone company, whose wire it was, and against the trol- 
ley company, whose current, it was contended, did the harm. Held; 1. 
That the question whether the linemen of the telephone company had 
been reasonably diligent in discovering the fallen wire, and in preventing 


probable injury, was properly left to the jury. Also, that; 2. Whether 
the failure of the trolley company to use guard wires was negligence by 
which the plaintiff was injured was for the jury. 3. Testimony that a 


witness had certain uses of his hand after an accident somewhat similar 
to the plaintiff's was properly excluded. 4. If the plaintiff used reason- 
able care in the selection of a reputable physician to cure his injury, he 
cannot be kept out of damages because with a better physician he would 
have had better results. New York & N. J. Tel. Co. v. Bennett. (Mr. 
Flavel McGee for plaintiff in error New York & N. J. Tel. Co. Mr. 
Charles L .Corbin for plaintiff in error Atlantic Highlands, R. B. & L. 
B. Electric Ry. Co. Mr. Edmund Wilson for defendant in error.) Opin- 
ion by GARRISON, J., March 6, 1899. 

Carriers—Injury to passenger—Presumption of negligence.—In a 
suit brought against a street railroad company by a passenger for injuries 
caused by the derailment of the car, proof of the happening of the acci- 
dent is sufficient to charge the company with negligence, and to place 
upon it the burden of showing that the injuries were not received through. 
any fault on its part. Bergen County Traction Co. v. Demarest. (Mr. 
Leon Abbett and Mr. James B. Vredenburgh for plaintiff in error. Mr. 
John P. Stockton, Jr., and Mr. Warren Dixon for defendant in error). 
Opinion by GUMMERE, J., March 8,, 1899. 

Accommodation note.—A promissory note given by the maker to 
the payee, at the request of a third person to enable the payee to dis- 
charge a debt due to the latter, is in a legal sense, made for the accom- 
modation of the payee, and not of his creditor. Thom v. Kibbee. (Mr. 


Franklin M. Olds for plaintiffs in error. Messrs. Colie, Swayze & 
Titsworth for defendants in error). Opinion by GUMMERE, J., March 
10, 1899. 


Waste by mortgagor—Damages.—When a mortgagor in possession 
has committed waste upon the mortgaged estate, by the removal of a 
building erected thereon, the measure of the mortgagee’s loss is not the 
value of the building after severance, but the diminution in the value 
of his security. «Field v. Tate. (Messrs. Colie, Swayze & Titsworth 
for appellants. Mr. S. J. MacDonald for respondent). Opinion by 
GUMMERE, J., March 14, 1899. 
Mortgages—Priorities—Partial release—Assignment—Latent equi- 
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ties—1. A first mortgagee, with notice that there was a subsequent 
mortgage on part of the same premises, released that part of the mort- 
gaged premises not covered by the subsequent mortgage. At the time 
the release was executed the then holder of the second mortgage agreed 
in writing with the first mortgagee that he should give the release, and 
stipulated that the first mortgage should be first paid out of the unre- 
leased part of the mortgaged premises. After this agreement and re- 
lease, the holder of the second mortgage assigned it to Davis, who had no 
notice of the agreement made by his assignor. Held, that the lien of 
the first mortgage upon the unreleased lands was unimpaired by the re- 
lease, and that it is entitled to priority of payment over the second mort- 
gage. 2. The rule in regard to latent equities cannot be invoked for the 
purpose of advancing the assignee of a mortgage to a position better 
than that he occupies according to the record; its only application can 
be to prevent him from being dislodged from the portion he apparently 
holds, according to the record. 3. When he enters upon inquiry into 
facts outside the record, he must stand where all the equities place him. 
Cressman v. Davis. (Mr. Jos. M. Roseberry for appellant. Mr. O. D. 
McConnell for respondent Davis). Opinion by VAN SYCKEL, J 
March 20, 1899. 








NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions. ) 


Death by wrongful act—Right of action—Pleading—Amendment. 
—1. A father, as such, cannot maintain an action to recover for the loss 
of services upon the death of his son, caused by the negligence 
of another. The action to recover pecuniary damages result- 
ing to him by the death of his son is only maintainable, un- 
der the death act (1 Gen. St., p. 1188), by the personal rep- 
resentation of the deceased son. 2. After an action has been commenced 
by the father as such, and declaration has been filed, to which a demurrer 
has been presented, an amendment to the summons and declaration, sub- 
stituting the personal representative of the deceased party as plaintiff in 
the action, under the death act, will not be allowed, because it would be 
the institution of a new action between different parties, and raising new 
questions, and would be vexatious, especially if it appear that the statu- 
tory period in which the new action could have been brought has ex- 
pired. By such an amendment the defendant would be deprived of a 
plea which it could have if the action was commenced in the name of the 
personal representative of the deceased. Fitzhenry v. Consolidated 
Traction Co. (Mr. John I. Weller for plaintiff. | Messrs. Vreden- 
burg & Garretson for defendant). Argued before Depue, Van Syckel, 
and Lippincott, J. Opinion February 9, 1899. 

Action against heirs—Defenses—Special judgment.—1. A creditor 
of a decedent is not barred or estopped of his action against heirs or 





~ 


a. ee ee ee Oe ee ee 














N. J. SUPREME COURT ABSTRACTS 141 


devisees, under the act of the Legislature entitled “An act for the relief 
of creditors against heirs and devisees” (2 Gen. St., p. 1679), because 
the creditor, before the commencement of the action, had presented a 
duly verified claim of his debt to the executors, and which had been ac- 
cepted, and allowed by them, as correct. 2. It is no defense to such 
action that the executors have made diligent but unsuccessful efforts and 
attempts to make sale of the lands of which the intestate or devisor died 
seized, in order to make payment of the debts of the decedent. 3. The 
plaintiff in such action, in the absence of any alienation of the lands by 
the heirs or devisees, is entitled to a special judgment against such heirs 
and devisees for the amount of the indebtedness, to be levied on the lands 
of which the ancestor or devisor died seized, without regard to the value 
of such lands. Newark Lime & Cement Mfg. Co. v. Harrington. 
(Messrs. Skinner & Ten Eyck for plaintiff. Mr. Luther Shafer for de- 
fendants). Argued before Lippincott, Ludlow, and Gummere, JJ. 
Opinion by LIPPINCOTT, J., February 18, 1899. 

Debts of decedent—Liability of heirs to devisee.—An action will not 
lie against the heirs of a deceased devisee to recover debts or obligations 
incurred by the devisor. Congar v. Brady. (Mr. William R. Weeks 
for plaintiff. Messrs. Corbin & Corbin for defendant). Argued before 
Lippincott, Ludlow, and Gummere, JJ. Opinion by GUMMERE, J., 
February 20, 1899. 

Contract of sale—Construction—Damages—Inspection— Delivery 
to vendee—Acceptance.—The plaintiffs sold fifty bales of merchantable 
gambia to the defendant, to be delivered ex vessel at New York. “Sound 
to be taken; sea-damaged, if any, to be rejected at time of delivery.” At 
the vendee’s request the gambia was delivered from the vessel to an ex- 
press company, to be forwarded to Newark, N. J., where, after inspection 
as to quality, the gambia was rejected. | Upon an action for the pur- 
chase price, held: 1. That the special provision quoted applied only 
to damage arising from carriage by sea. 2. That in other respects the 
vendee under this contract of sale was entitled to a reasonable time after 
delivery in which to inspect the goods. 3. That delivery to the express 
company was delivery to the vendee, but the agency was for delivery 
only, and not for acceptance. 4. The employment of an express com- 
pany by a vendee to forward goods purchased, but not accepted, does 
not constitute the carrier the vendee’s agent to accept. 5. Questions of 
law arising under a contract of sale will be disposed of upon the assump- 
tion that the vendee will accept what he has bought, if it conforms to his 
contract. Salmon v. King. (Mr. F. W. Ward for plaintiff in error. 
Messrs. Guild, Lum & Sommer for defendants in error). Argued be- 
fore Magie, C. J., and Dixon and Garrison, JJ. Opinion by GARRI- 
SON, J., February 21, 1899. 

Innkeepers—Petition for license.-—1. An application for a tavern 
license, with the requisite number of signers, duly certified, gives juris- 
diction to the licensing tribunal, and the burden is upon those who object 
to it to show a fatal infirmity in it. 2. Ifa petition for license is with- 
drawn by the applicant before action is taken upon it, a license may be 
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granted upon a new petition subsequently presented. State (Ferguson, 
Prosecutor) v. Mayor, etc., of Atlantic City. (Mr. C. L. Cole for prose- 
cutor. Messrs. Godfrey & Godfrey for defendant Atlantic City. Mr. 
Robert G. Ingersoll for defendant Fitzgerald). Argued before Depue, 
Van Syckel, and Lippincott, JJ. Opinion by VAN SYCKEL, J., Feb- 
ruary 23, 1899. 

Certiorari—Dismissal—When it appears on final hearing that the 
prosecutor of a writ of certiorari has no interest in the controversy he in- 
cites, the writ will be dismissed. State (Smalley, Prosecutor), v. Board 
of Education of Raritan Tp. (Messrs. Voorhees & Booream for prose- 
ccutor. Messrs. Corbin & Corbin for defendants). Argued before 
Ludlow and Collins, JJ. Opinion by COLLINS, J., February 27, 1899. 

Taxation—Exemption—Property of municipalities—Property of 
counties, townships, cities, or boroughs, wherever situate, is, by the 
statute (3 Gen. St., p. 3320, pl. 200), exempt from taxation, notwithstand- 
ing that pecuniary profit is derived from its use. State (Inhabitants 
-of Hackettstown, in Warren county, Prosecutor), v. Conover ,Tax Col- 
lector. (Mr. William H. Morrow for prosecutor. Mr. J. S. Salmon 
for defendant). Argued before Ludlow and Collins, JJ. Opinion by 
COLLINS, J., February 27, 1899. 

Certiorari—Order of discovery—Review.—On certiorari of an order 
for discovery in aid of execution, made by a Court of Common Pleas 
upon a supposed judgment in a court for the trial of small causes, dock- 
eted under the act of April 4, 1892, (2 Gen. St., p. 1898), it is competent 
to inquire into the existence of the original judgment, which is essen- 
‘tial to sustain the order. State (Weiland, Prosecutor), v. Krause. (Mr. 
George Berdine for plaintiff. Mr. Freeman Woodbridge for defendant). 
Argued before Ludlow and Collins, JJ. Opinion by COLLINS, J., Feb- 
ruary 27, 1899. 

Taxation—Charitable institutions—Certiorari—Under P. L. 1894, 
p. 354 (3 Gen. St., p. 3320, sec. 200), exempting from taxation buildings 
used exclusively for charitable purposes, with the land whereon they are 
erected and which may be necessary for their fair enjoyment, land of such 
an institution, the products of which are expended in its charitable pur- 
poses, is exempt from taxation. State (Cooper Hospital, Prosecutor), 
v. Burdsall. (Messrs. Voorhees & Reynolds for prosecutor. Mr. E. 
G. C. Bleakley for defendant). Argued before Depue, Van Syckel, and 
Lippincott, JJ. Opinion by DEPUE, J., February 27, 1899. 

Municipal improvements—Benefits—Excessive | assessments— 
Laches.—1. The fair cost of a public improvement is not necessarily 
‘the measure of benefit to the property benefited thereby. If the cost ex- 
ceeds the special benefits, the public must bear the excess as a general 
benefit. 2. A uniform assessment, arbitrarily imposed by the lot on all 
property affected in the same way by a public improvement, will not be 
sustained, if the advantages to the lots vary. 3. An assessment on lands 
for a public improvement, clearly proved to exceed the benefits thereby 
conferred on the property, will be set aside on certiorari. 4. Laches 
‘is not an absolute bar to relief against an assessment for a public improve- 
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ment, if there is legal provisions for a reassessment. The delay in this 
case, under all the circumstances, held not unreasonable. State (Fre- 
vert, Prosecutor), v. Mayor, etc., of City of Bayonne. (Mr. Mungo J. 
Currie for prosecutors. Mr. James Benny for defendant). Argued 
before Ludlow and Collins, JJ. Opinion by COLLINS, J., February 
27, 1899. 

Mechanic’s Lien—Time of filing liens—Question for jury.—1. The 
thirteenth section of mechanic’s lien law, as amended (P. L. 1896, p. 198), 
permits a lien to be recovered for the whole of a debt, as therefore, pro- 
vided any part of it accrued within four months prior to the filing of the 
claim. 2. Whether the item within the limited period is so connected 
with the earlier items that together they constitute one debt is a question 
-of fact that should be left to a jury, whenever such an inference is permis- 
sible under the testimony. Downingtown Mfg. Co. v. Franklin Paper 
Mills. (Mr. E. Q. Keasbey for plaintiff in error. Mr. Otto Crouse 
for defendant in error). Argued before Magie, C. J., and Dixon and 
Garrison, JJ. Opinion by GARRISON, J., February 27, 1899. 

Master and servant—Assumption of risk—lInstructions.—1. An em- 
ploye assumes a risk of such dangers attending the prosecution of his 
work as he would discover by the exercise of ordinary care for his per- 
sonal safety, and for hurt happening to him from those dangers the em- 
ployer is not responsible. 2. A charge which, by the fair import of its 
language, confines the obvious dangers, of which an employe assumes 
the risk, to the dangers arising from facts known to him, does not prop- 
erly embody the rule above stated. Benjamin Atha & I[llingworth Co. 
v. Costello. (Mr. Edward M. Colie for plaintiffs in error. Mr. S. 
alisch for defendant in error). Argued before Magie, C. J., and Gar- 
rison and Dixon, JJ. Opinion by DIXON, J., February 27, 1899. 

Insurance—Lloyd’s policy—Right of action—Misjoinder of defend- 
ants—Judgment.—1. On a policy of insurance issued by an unincorpo- 
rated association organized and doing business under the statutes of this 
state (2 Gen. St., p. 1784: P. L. 1896, p. 156; P. L. 1897, p. 152), in 
which policy the individual underwriters contract separately for a definite 
proportion of the loss, an action may be maintained against the associa- 
tion by its recognized name, by virtue of the supplement to the practice 
act, approved May 23, 1890. 2. A person who in such a policy appears 
t» be merely the attorney of the underwriters is not suable in an action 

n the policy, even though the policy provides that he may be sued on 
‘he contract of his principals. 3. In case a demurrer be filed to a decla- 
ation on contract, but no notice of objection for misjoinder of defen- 
lants be given pursuant to section 38 of the practice act, the plaintiff's 
.ction will not be wholly defeated, as at common law, because of such 
misjoinder, but he will be entitled to judgment against the defendants 
who are legally responsible on the cause of action. Bank of Toronto 
v. Manufacturers’ & Merchants’ Fire Assn. of New Jersey. (Messrs. 
Corbin & Corbin for plaintiff. Messrs. Colie, Swayze & Titsworth for 
Jefendants). Argued before Magie, C. J., and Garrison, and Dixon, 
JJ. Opinion by DIXON, J., February 27, 1899. 
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Damages for personal injuries.—Where the plaintiff claims that a 
nervous condition has resulted from an accident for which the defend- 
ant is responsible, the defendant may show the existence of a fact, other 
than the the accident, from which it may reasonably be inferred the ner- 
vous condition has sprung. Mullin v. Consolidated Traction Co. 
(Messrs. Riker & Riker for plaintiff in error, Mr. Wm. S. Kalisch 
for defendants in error). Argued before Magie, C. J., and Garrison, 
and Dixon, JJ. Opinion by DIXON, J., February 27, 1899. 

Trial—Arguments of counsel.—When, in the summing up to the 
jury, the defendant’s counsel refuses to reply to the opening argument 
made on behalf of the plaintiff, on account of its meager and unsubstan- 
tial character, it is discretionary with the court to grant or refuse counsel 
for the plaintiff permission to further address the jury. If such permis- 
sion is granted, the defendant has a right to be heard in reply to such 
further address; and, if he exercises that right, the plaintiff is then en- 
titled to make the closing argument. New York & L. B. R. Co. v. 
Garrity. (Messrs. Applegate & Hope for plaintiff in error. Mr. James 
D. Carton for defendant in error). Argued before Magie, C. J., and 
Dixon, Garrison, and Gummere, JJ. Opinion by GUMMERE, J., 
Magch 3, 1899. 

Municipalities—Water supply—Contracts—Certiorari—Bids—De- 
posits.—1. The fact that provisions were inserted in a contract for a mu- 
nicipal water supply, not authorized by the resolution of the water com- 
missioners under which the contract was entered into, does not justify 
a certiorari to review the contract, where they were all for the benefit of 
the city, and imposed additional burdens on the contractors. 2. A re- 
quirement, in specifications for water supply, for a $100,000 deposit by 
each bidder, as a guaranty to good faith, is not unreasonable; the con- 
tract involving the expenditure of $7,999,000. 3. The fact that a bidder 
who was unable to furnish the required deposit when bids for a pub- 
lic work were asked for, is afterwards able to comply therewith, is not 
ground for rescinding the contract and reopening the bids. (State 
(Fleming, Prosecutor), v. Mayor, etc., of Jersey City. (Mr. Charles 
D. Thompson, Mr. John ©. H. Pitney and Mr. Mahlon Pitney for the 
application. Mr. Allan L. McDermott, Mr. William D. Edwards and 
Mr. Charles L. Corbin for respondent). Argued before Depue, Van 
Syckel and Gummere, JJ. Opinion by the Court, March 14, 1899. 

Veteran act—‘‘Position’—Removal—An honorably discharged 
Union soldier who has been appointed by the board of chosen freeholders 
janitor of the county court house for a term indefinite in its extent, holds 
a “position,” within the “Veteran Act” of March 14, 1895, (3 Gen. St.. 
p. 3702), from which he cannot be removed except for cause. State 
(Peterson, Prosecutor), v. Board of Chosen Freeholders of Salem county. 
(Mr. W. T. Hilliard for prosecutor. Mr. Henry B. Ware and Mr. How- 
ard Carrow for defendant). Argued before Lippincott and Gummere, 
JJ. Opinion by GUMMERE, J., March 15, 1899. 

Common pleas—Docketed judgment.—On a District court judg- 
ment, docketed in the common pleas under the Dictrict court act of June 
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14, 1898 (P. L. 1898, p. 556), no ca sa. can lawfully issue out of the com- 
mon pleas. State (Messerer, pros.), v. Vannerman. (Mr. H. H. Fryl- 
ing for prosecutor). Argued before Ludlow and Dixon, JJ. Opinion 
by DIXON, J., March 20, 1899. 

Ordinances—Enactment.—According to “An act concerning cities,” 
approved May 11, 1886, (1 Gen. St., p. 575), an ordinance introduced 
before the city council at a stated meeting cannot be legally passed by 
the council at an adjourned session of the same stated meeting. State- 
(Flood, Prosecutor), v. City of Atlantic City. (Mr. George A. Bour- 
geois for prosecutor). Argued before Ludiow and Dixon, JJ. Opin- 
ion by DIXON, J., March 20, 1899. 

Statutes—Title— Municipal corporations—Special assessments—Re- - 
view—Certiorari.—1. 1 Gen. St., p. 179, entitled “An act for the forma- 
tion of borough governments,’ which confers on the municipalities the 
power of eminent domain, sufficiently expresses its object in the «atle: 
2. Under 1 Gen. St., p. 179, providing that the commissioners appointed :' 
to lay out and open a street in a borough shall be resident freeholders 
thereof, the fact that, when appointed, a commissioner owned a lot lo- 
catec about 100 feet beyond the area of benefit as fixed by the commis- 
sioners, does not disqualify him, as not being disinterested, so as to ren- 
der the assessment for the improvement invalid. 3. I Gen. Sti, p. 179,. 
providing for the opening of streets in boroughs, provides that the ex- 
cess of the expense above special benefits shall be paid out of the general! 
road tax, which is assessable against the taxable property of the borough. 
‘Held that, where such excess was assessed against the taxable property, 
taxpayers were not injuriously affected in their property rights, so as to 
entitle them to certiorari to set aside the assessment. 4. The method 
of ascertaining the area of benefit of a local improvement, which results 
in arbitrarily dividing some lots, used or held as one plot of ground, so 
as to assess only the portion lying within the area, is illegal. 5. Though 
a special assessment is erroneous, in that only portions of some lots. 
used as one plot of ground, are assessed, the assessment can only be set 
aside as to such lots, and not as to others, if the error did not result in 
imposing an improper assessment on the latter. 6. The judgment of 
the commissioners as to the amount of benefits received by property own- 
ers from a local improvement is conclusive, unless clearly shown to be 
erroneous. State (Coward, Prosecutor), v. Mayor, etc., of North Plain- 
field. (Mr. Craig A. Marsh and Mr. Thomas N. McCarter, Jr., for 
prosecutors. Mr. Charles A. Reed for defendant). Argued before 
Lippincott and Gummere, JJ. Opinion by GUMMERE, J., March 20,. 


1899. 





MONTCLAIR BUILDING & LOAN ASSOCIATION v. DAVID EASTMAN. 


(New Jersey Court of Chancery, April 17, 1899.) 
[ Reported expressly for the New Jersey Law Journal. ] 
Insurance companies—Equity—Lien. 
Heard on bill, answer, cross-bill, and proofs taken in open court. 
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Mr. Edwin b. Goodell for complainant. 

Mr. James McC. Morrow and Mr. William H. Morrow for Queen 
[Insurance Company and others. 

Mr. E. L. McBurney and Mr. H. D. McBurney for defendant East- 
man. 

PITNEY,V.C.: As I understand the case, it is this. The Mont- 
clair Building & Loan Association held the bond of the defendant East- 
man, secured by a mortgage for $30,000 on two pieces of property owned 
by Eastman. The property was insured in six companies for the fol- 
lowing amounts (not mentioning, however, the insurance on one of the 
buildings not burned): Queen Insurance Company of America, $2,250; 
Phoenix of London, $2,250; Insurance Company of North America, 
$2,250; London & Lancashire Insurance Company, $2,250; making in 
all, in these four companies, $9,000. __ It was also insured in the Spring 
Garden Insurance Co. of Philadelphia for $2,500, and in the United 
States Insurance Co. $3,500; making, altogether, $15,000. 

The first four mentioned, namely, The Queen, The Phoenix, [nsur- 
ance Company of North America, and the London & Lancashire, in- 
sured for the benefit of the mortgagee, with the usual clause of subroga- 
tion such as is set out in the report of Ordway v. Chace, 42 Atl. R. 149. 
The Spring Garden and United States policies were not for the benefit of 
the mortgagee. 

In each ‘of these six policies was a pro rata clause to take effect if 
the loss, should there be one, did not amount to the whole insurance. 
There was a fire, with a loss amounting to $9,700, to be divided, so 
far as the owner was concerned, among the six companies, and at the rate 
of sixty-four and two-thirds per cent to the amount insured. As against 
the four mentioned as being for the benefit of the mortgagees that sum 
would amount to $5,820, or $1,455 each, as between them and the owner; 
and it made the amount of the two that were not for the benefit of the 
mortgagee, the Spring Garden and the United States, $3,880. And 
that is the way it was actually divided among them; and the Spring 
Garden and the United States companies paid the owner of the equity, 
Eastman, $3,880. But inasmuch as the four that were first mentioned 
were for the benefit of the mortgagee, they were obliged to pay it the 
whole of their underwriting, because the loss was greater than the sum 
of their underwriting; so they actually paid the mortgagee $9,000, which 
was $3,180 more than their share, and so much over and above what 
they were liable to pay to the owner of the equity, Eastman, thus bringing 
the case to that extent clearly within the language and spirit of the sub- 
rogation clauses in the policies which made their liability to the mortga- 
gee. The result was, that instead of $9,700, the amount of the loss, be- 
ing paid on the whole, $12,180 was paid.. So that $9,000 was paid on the 
mortgage debt, and it reduced the personal liability of Eastman, the 
mortgagor, to that extent. Besides that, he got $3,180 in cash. Now 
the mortgage is being foreclosed. The four insurance companies I 
have mentioned are made parties and come in with a cross-bill against 
the defendant, Eastman, the owner of the equity, as he was on the rec- 
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ord at the time the bill was filed, and say, “Mr. Eastman, we paid on ac- 
count of your debt to the complainant, necessarily, $3,180 more than 
your loss, and more than we were liable to pay ypu, and we want a lien 
on this property for that amount, subject to the lien of the first mort- 
gage.” That is the statement of the case. 

| think the insurance companies are entitled to that equity. | With- 
out going into any reasoning, or hearing any argument on_ the 
part of the insurance companies, it seems quite clear to my mind. [| 
have not looked at the pleadings; I am taking the statements of coun- 
sel as to them; nor have I looked at the authorities, except so far as 
I recollect what was decided in Ordway v. Chace, but | think it is so per- 
fectly plain that I will advise a decree in which the insurance companies 
shall be entitled to that equity. If necessary, they are entitled to sepa- 
rate decrees for one-fourth each of $3,180, with interest from the time 
the money was paid. 





GLUCOSE SUGAR REFINING COMPANY v. AMERICAN GLUCOSE SUGAR REFINING 
COMPANY. 


(New Jersey Court of Chancery, April 17, 1899.) 


[ Reported expressly for the New Jersey Law Journal. ] 


Similarity of corporate name—Injunction to restrain use. 


Bill for injunction. Final hearing on ex parte proofs, after decree 
pro confesso. 

Mr. James B. Vredenburgh for complainant. 

PITNEY, V.C.: The complainant, The Glucose Sugar Refining 
Company, was organized under the general corporation law of New Jer- 
sey, August 2, 1897. The defendant, the American Glucose Sugar Re- 
fining Company, was organized under the same law September 15, 1897. 
The complaint is, that the name assumed by the defendant is so similar 
to the name already in use by the complainant that it has led and will 
lead to uncertainty and confusion, and that the business of the com- 
plainant will be diverted and the public deceived on account of it. 

The relief sought is an injunction restraining the defendant from 
using the name adopted by it. The complainant bases its right to re- 
lief on two grounds which support each other. First: The eighth 
section of the corporation act, which provides that “no name shall be 
assumed” by a corporation which is “already in use by another existing 
corporation of this state, or so nearly similar thereto as to lead to uncer- 
tainty and confusion.” Second: Upon the inequitable conduct of the 
defendant in assuming the name of the complainant. 

I think both grounds are well taken. The names are so nearly 
similar as to lead to uncertainty and confusion, and hence its use by the 
junior corporation is forbidden by the act. I think the complainant’s 
case is also made out without the aid of the statute. The proofs show 
that the words “Glucose Sugar” do not describe any article of commerce. 
So that the complainant is not open to the charge of incorporating in its 
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name a collocation of words in common use, such as pig-iron, wrought- 
iron, or the like. In the absence of that quality, the cases seem to be 
clear that a corporation which adopts a name in good faith, acquires 
a right to its use which another corporation may not appropriate. Sev- 
eral cases on this subject will be found collected in Union Water Co. v. 
Kean, 7 Dick. 111, p. 130. Of those I refer only to Holmes v. The 
Holmes Co., 37 Conn. 278, and Hendricks v. Montague, L. R., 17 Ch. 
Div. (1881), 638. 


[ will advise an injunction according to the prayer in the bill. 





ANNA C. MILLS v. WILLIAM C. BOYLAN, 
(Essex Circuit Court, April 25, 1899.) 
[Reported expressly for the New Jersey Law Journal. ] 


Landlord and tenant—.Jurisdiction of District court— Evidence. 


Mr. Michael T. Barrett for plaintiff. 

Mr. Thomas Anderson for defendant. 

CHILD, J.: This proceeding was instituted in the District court, 
by the plaintiff, to recover possession of the house and lot known as No. 
62 Drift street, in the township of East Orange, from the defendant, who 
entered in possession of said premises as the tenant of Catharine Boylan. 
The proceedings were instituted in the District court, under the law of 
1898 (Laws of 1898, p. 598). After the summons was issued and be- 
fore the return of the same the proceedings were, under the 114th section 
of the act above referred to, removed to the Circuit court, the complaint 
and other papers being filed with the clerk of this court. Notice of 
trial having been given, the parties to the proceeding waived trial by a 
jury and consented that the matter should be heard by the court with- 
out a jury. The hearing coming on to be heard before the court, the 
defendant demanded that proof of the facts appearing in the complaint, 
upon which the summons was issued, should be made before the court. 
The complainant thereupon proved that notice that the property had 
been conveyed by Catharine Boylan to the claimant was served on the 
tenant, the defendant, on June 29, 1898, and further, that on February 
24, 1899, the claimant demanded the rent from the defendant and that 
payment was refused. Evidence was offered to support the allegation 
in the complaint that William C. Boylan was a tenant of Catherine Boy- 
lan on May 25, 1898, the date of the deed from Catherine Boylan to the 
claimant. This evidence, while meagre, was, in my opinion, sufficient 
to show that William C. Boylan was in possession of the premises on the 
25th day of May, 1898, as the tenant of Catherine Boylan. It further 
appeared from the evidence that the claimant, Anna C. Mills, was never 
in the actual possession of the premises, and that William C. Boylan, 
the defendant had never attorned to her as his landlord; and there was 
no evidence of an assignment of the term to the plaintiff. William: C. 
Boylan entered into possession of the premises during the month of De- 
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cember, 1897, and paid rent for the same to Catherine Boylan for the 
month of May, 1898. ’ 

rom the foregoing statement of the evidence, it is apparent that, up 
to this point, the claimant had failed to establish any right to the pos- 
session of the premises demanded. The plaintiff thereupon offered in 
evidence a deed of the demised premises, from Catherine Boylan to the 
plaintiff, dated May 25, 1898. The defendant objected to the deed being 
received in evidence, and the court for the time being reserved decision 
upon that point. 

The first inquiry to be made will be with reference to the jurisdiction 
of the District court in landlord and tenant cases. Section 30 of the 
Laws of 1898 (p. 564) confers jurisdiction on the District courts in the 
following language: “Any suit of a civil nature, at law, or to recover 
any penalty imposed or authorized by any of the laws of this state, when 
the debt, etc., does not exceed $300, shall be cognizable in the District 
courts of this state, provided always that this act shall not extend to any 
action wherein the title to any lands and real estate shall come in ques- 
tion.” Section 112 of the same act, relating to landlord and tenant pro- 
ceedings reads as follows: “If upon the trial the plaintiff shall not be 
able to prove, by lease or other evidence. his rigfit to the possession of 
the premises claimed by him without proving the title to lands, tene- 
ments and hereditaments, it shall be the duty of said judge to dismiss 
the action.” Section 112, above quoted, is identical with section 17 
of the landlord and tenant act (Gen. Stat., p. 119), and this section has 
received judicial construction. ‘Title could not have been proven in the 
District court. Could the deed have been received in evidence in the 
District court, for the purpose of showing the claimant’s right to the rent 
of the premises demanded? That it could not have been received to 
prove title in the claimant is apparent. ‘Title is generally applied to 
signify the right to land or real effects; it is the right of possession as 
distinguished from actual possession.” |(Campfield v. Jones, Ist Za- 
briskie 85). There is no pretense in this case that Anna C. Mills ever 
had the actual possession of the leased premises. She offered to show 
no right to receive the rent by actual assignment, and the transfer of 
it from Mrs. Boylan. Her claim to the rent rests upon the fact that 
under the deed offered in evidence the title to the demised premises had 
passed out of Mrs. Boylan before the day of the rent, and vested in 
her. The object of offering the deed was to show a change of title, 
from which it was to be inferred that the rent was transferred; that is, 
that the rent passed as an incident of title. If the deed had been ad- 
mitted in the District court, then the question of title must necessarily 
have been passed on by that court. 

The right to the rent passed to the grantee of the remainder under 
the deed, with the title she thereby acquired. If there was no title in 
the grantee, Mrs. Mills, there was no right to the rent, and it could not 
be held that she had any right to the rent until it was determined that 
the title vested in her. (Messler v. Fleming, 12th Vr. 111). Unless the 
deed from Mrs. Boylan be received in evidence it is apparent that the 
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plaintiff has failed to show any right either to the possession or to the 
rent. That the deed could not have.been received in evidence in the 
District court, where these proceedings originatéd, is apparent from the 
above citation and many others found in the books but not here referred 
to. 

Is the jurisdiction of the Circuit court judge, dealing with proceed- 
ings under the landlord and tenant act, removed to the Circuit court from 
the District court, more extended than that of the court where the pro- 
ceedings were originally instituted? The Circuit court obtains juris- 
diction under section 114 of the act relating to District courts (Laws of 
1898, p. 601). This section provides that either party may, between the 
time of the issuance and the return of the summons, apply to a justice 
of the Supreme court, and the said justice, if he shall deem the case of 
sufficient importance, may order the complaint and the other papers 
filed in the office of the clerk of the Circuit court; and thereupon the 
Circuit court shall have full and exclusive jurisdiction of the case.  Sec- 
tion 115 directs the judge of the Circuit court to cause a venire facias 
to issue; directs that notice of trial be given; provides that judgment 
shall be given for the landlord or the tenant as the facts may warrant; 
and if the judgment is in favor of the landlord, a writ shall be directed 
to the sheriff to put the landlord in possession of the premises in ques- 
tion. It will be noticed that the act fails to provide for further pleadings 
in the Circuit court. The only issue to be determined in the cirenit is 
the issue raised by the complaint filed in the District court. The case 
of which the Circuit court gets exclusive cognizance is that which is re- 
moved from the District court, to wit, the proceedings instituted therein, 
and the Circuit court must, in the conduct of the case, be governed by 
the rules of evidence provided by the District court act. 

My construction of this act is that the jurisdiction of the judge of 
the Circuit court while hearing a case of this character is limited to the 
jurisdiction of the District court. It is a proceeding removed from the 
District court into the circuit, to be heard by the Circuit court judge, 
but it still continues, so far as the limitation upon the jurisdiction of 
the court is concerned, to be governed by the act restricting the juris- 
diction of the District court. The deed offered in evidence is not admis- 
sible in this court. I hold that the claimant, Anna C. Mills, failed, upon 
the trial, by lease or other competent evidence, to show her right to the 
possession of the premises claimed by her. _ I do, therefore, dismiss the 
action of Anna C. Mills against William C. Boylan. 





STATE EX REL. REILLY v. SECOND DISTRICT COURT OF NEWARK. 
(Supreme Court of New Jersey, March 7, 1899.) 


Constitutional law—Appeals from L. 1898, p. 556), which give an appeal 
District court.—The provisions of the to the Circuit court on matters of law, 
District court act of June 14, 1898, (P. — are constitutional. 


Application by the state, on the relation of Cornelius Reilly, for a 
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writ of mandamus to the Second District court of Newark. Rule dis- 
charged. 

Argued February term, 1899, before Ludlow and Dixon, JJ. 

Mr. Malcolm MacLear for relator. 

DIXON, J.: The only question raised in this case is whether the 
provisions of the District court act (P. L. 1898, p. 556, sec. 205 et seq.), 
which give an appeal on matters of law to the Circuit court, are uncon- 
stitutional. The ground on which they are said to be invalid is that they 
interfere with the exclusive jurisdiction which the Supreme court exer- 
cises by writ of certiorari. We think this ground is not tenable. The 
suits that may be brought in the District court are such as might be 
instituted in the Circuit court; and, if there instituted, the Supreme court 
could not review the decisions -f that tribunal by certiorari, nor at all, 
if the litigant chose to carry his grievance directly to the Court of Errors. 
This shows that the Supreme court has no exclusive jurisdiction over the 
questions involved. | When, therefore, the Legislature authorized par- 
ties to bring those questions into the Circuit court through the District 
court, instead of immediately, no prerogative of the Supreme court was 
invaded; only the procedure was changed. Nodoubt,while the cause reniains 
inthe statutory tribunal,thiscourtcan by certiorari requirethe record to be 
sent here in order that its legality may be tested, but there is nothing in the 
here in order that its legality may be tested, but there is nothing in the 
District court act which attempted to restrain the exercise of that pow- 
er. The cases of Flanagan v. Plainfield, 15 Vroom 118, and Mce- 
Collough v. Essex Circuit court, 30 Vroom 103, are cited to support 
the claim of the relator; but they are not in point. In the Flanagan 
case the statute condemned purported to confer upon the judge of a Cir- 
cuit court authority to issue our prerogative writ of certiorari, and denied’ 
to the Supreme court its constitutional right to review the proceedings 
of a statutory tribunal; and in the McCollough case the statute was de- 
signed to empower the Circuit court to annul certain municipal ordin- 
ances by a direct proceeding brought to test their reasonableness, a power 
which, so far as it is judicial, belongs exclusively to the Supreme court. 
We conclude that the District court was right in refusing to issue an alias: 
execution on its judgment, while the appeal taken in accordance with the 
statute was pending in the circuit. The rule for mandamus is dis- 
charged. 





MARY DENGLER v. JAMES L. HAYS, RECEIVER OF ESTATE OF ROSWELL W. 
HOLMES; MARY DENGLER v. JAMES L. HAYS 


(New Jersey Supreme Court, February Term, 1899. ) 


Pendency of suit—Abatement—Plead- may be pleaded in abatement of the 
ing.—1. If two suits were instituted at other unless it appears that the suits: 
the same time by the same plaintiff are illegally capable of answering dif- 
against the same defendant on the same ferent purposes. 
causes of action the pendency of each 2. If two suits be instituted at the 
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same time on the same cause of action in the suits would be capable of reach- 
by the same plaintiff against the same ing different funds a plea which shows 
defendant, but one of them is against this difference in the nature of the suits 
the defendant in his personal capacity and sets up the pendency of the one in 
and the other is against him in an of- abatement of the other is bad. 

ficial capacity, so that the judgments 


The plaintiff in this case was injured by being struck on the head 
with an iron ornament which fell off of the front wall of a brick building 
on Market street, in the city of Newark. The building was in charge 
of James L. Hays, as receiver, appointed by the Court of Chancery in a 
suit for divorce between Jane M. Holmes and Roswell W. Holmes, the 
property belonging to Roswell W. Holmes. James L. Hays, as receiver, 
had been collecting the rents for about twenty years past and applied the 
same under the direction of the court to the payment of alimony adjudged 
to be due in the cause. 

Two suits were brought by the plaintiff on the same day, one entitled 
as against James L. Hays, and the other as against James L. Hays, re- 
ceiver. 

In the former case the declaration alleged that James L. Hays was 
in possession of the building as receiver appointed by the Court of Chan- 
cery, Roswell W. Holmes being the legal owner, and that Hays, being 
so in possession was bound to keep the building in repair and in safe and 
proper condition, so that passers-by should not be injured, and that the 
building was so improperly and negligently constructed and maintained 
with the personal knowledge and consent of said Hays, and that Hlays 
-so negligently managed the building and allowed it to become ruinous, 
that by reason of the improper construction and ruinous condition of the 

building the plaintiff was injured by the fall of a piece of iron attached 
.to the building. 

In the other case entitled against James L. Hays, as receiver, the 

- declaration alleged precisely the same facts except that Hays was in pos- 

session as receiver, and as receiver was bound to keep the property in re- 
pair, and neglected his duty as receiver, and that the building was so 
negligently constructed and maintained under the direction of the re- 
cciver, and that Hays so negligently allowed the building, knowing the 
same to be so, to be dangerous to persons passing, and that by reason 
thereof the plaintiff was injured by the fall of a piece of iron. 

The defendant filed a plea in abatement in each suit, alleging that 
another action had been brought in the cause of action against him, 
describing him in the one case as James L. Hays and in the other as 
James L. Hays, receiver. 

In the case against James L. Hays the plea was that on the same 
day on which this suit was begun the plaintiff impleaded the defendant 
in this court and issued a writ and declaration against him, describing 
him as the receiver of the real and personal estate of Roswell W. Holmes 
in an action of tort upon the same cause of action for which the sum- 
mons and declaration in this suit were issued and filed, and that said other 
suit is still pending. In the other case, entitled against James L. Hays, 
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as receiver, the plea was that on the same day that suit was begun the 
plaintiff impleaded the defendant in this court and issued a writ and dec- 
laration against him the said James L. Hays in an action of tort upon the 
same cause of action for which the summons and declaration in this suit 
were issued and filed, and that the suit is still pending. 

A demurrer was filed in each of these pleas and the cases were ar- 
gued November term, 1898, before the Chief Justice and Justices Gar- 
rison and Dixon. , 

Mr. Edwin A. S. Lewis for the plaintiff contended that an action 
against James L. Hays, individually, was not a suit for the same cause of 
action as a suit against James L. Hays, as receiver, and that he was 
entitled to go on with both suits and to take judgment either against 
Mr. Hays individually, or as receiver, according as the liability might ap- 
pear, or even to take judgment against both, although he would not ex- 
pect to obtain satisfaction against both. 

Mr. Edward Q. Keasbey for the defendant insisted that this argu- 
ment was not relevant to the issue on demurrer; that the plea for another 
action brought at the same time for the same cause of action was a good 
one and was found in early precedents. Citing Wallace v. Lewis, 3 
Lord Raymond, 57: Sperry’s Case, 5 Co. 61; Bacon’s Abr. Tit. Abate- 
ment,(M). He said there was no doubt that the pendency of a former 
suit for the same cause of action and relief may be pleaded in abate- 
ment of a second suit. 

Sperry’s Case, 5 Co. 61; Bacon’s Abr. Tit. Hatch v. Stafford, 22 
Conn. 485; Wales v. Jones, 1 Mich. 254; Wentworth v. Barnum, 10 
Johnson 233; 1 American & English Ency. of Law 750, and that it was 
established by early and recent cases that if both suits are in fact com- 
menced together on the same day each may be pléaded in abatement of 
the other and both be defeated. Beach v. Horton, 8 Conn. 71; Year 
Books, 39, Henry VI, 12, p. 16, cited in 5 Mass. 179; Pye v. Cook, 
Moore, 864; Com. Digest Abatement, 24 H; David v. Dunklee, 9 N. H. 
5345: Haight v. Holly, 3 Wendell 258. 

That the defendant ought to have filed a replication. |Nul tiel rec- 
ord is the usual and proper replication. Cremer v. Wickett, 1 Lord 
Raymond 550: Wallace v. Lewis, 2 Lord Raymond 1215; 3 Lord Ray- 
mond 57; Pittsburgh, etc., v. Mount Pleasant Railroad Co., 76 Pa. St. 
481. 

But where the declaration is general in form and there are in fact 
two different causes of action the plaintiff may reply specially setting up 
the facts and showing that the causes of action were not the same. Buf- 
fum v. Tilton, 17 Pickering 510; Holley v. Haight, 2 Wendell 250. 

Mr. Keasbev also insisted that the causes of action in the two suits 
were the same, even though in the one case the suit was against Mr. 
Havs individually, and in the other he was described as receiver. He 
insisted that there was but one cause of action and one act of negligence, 
and that the only act of negligence was one, and that the defendant if 
liable was liable in one capacity or the other, and not in both. That the 
defendant was in fact but one person, and it was not like the case of the 
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joint liability of a master and servant for a tort committed by the master; 
that there could be but one judgment which might be satisfied either out 
of individual assets, or the assets of the estate, as the court should deter- 
mine upon the facts of the case. 

He insisted that a receivership was not a separate entity, and that 
suits against receivers were unknown to the common law, and are per- 
mitted in equity merely for the purpose of ascertaining whether a claim 
is a charge upon the estate, and are resorted to, especially in cases in 
which the Court of Chancery controls and carries on the business of a 
common carrier in which public policy requires that the relations of the 
business and the public should not be disturbed. sartlett v. Klein, 21 
Vr. 260; Klein v. Jewett, 11 C. E. G. 474; 12 C. E. G. 550; Cardot v. 
Barney, 63 N. Y. 261; Little v. Dusenbury, 25 Vr. 614. 

The court decided that where one suit is against the defendant in his 
personal capacity and the other against him in an official capacity, the 
cause of action is not the same, and that a plea in abatement which 
discloses this difference is bad, but that a plea in abatement which does 
not disclose this difference is good, and that the difference must be shown 
by replication. 

The opinions of the court was as follows: 

DIXON, J.: [Dengler v. Hays.]| Toa declaration in tort the de- 
fendant pleads in abatement the pendency of another suit instituted sim- 
ultaneously with this, in the same court, by the same plaintiff against the 
same defendant upon the same cause of action; and the plaintiff demurs. 

The authorities held that, if two suits be instituted at the same time 
by the same plaintiff or persons suing in the same right, against the 
same defendant on the same cause of action, the pendency of each may 
be pleaded in abatement of the other. 36 Ed. III. 36; Pie v. Coke, 
Hob. 128; Beach v. Norton, 8 Conn. 71; 1 Ency. Pl. & Pr. 753; In 
Combe v. Pitt, 3 Burr. 1423, Lord Mansfield questioned the decision in 
Pie v. Coke, but not on the doctrine above stated, doubting merely 
whether “the same day” necessarily meant in law “the same time.” 

The foundation of the doctrine is the maxim ** Memo bis vexari debet 
pro eadem causa.” When a recovery in one suit would answer the 
purpose of a recovery in both, the prosecution of two suits is vexatious, 
and the second will be abated if the court can ascertain which is the sec- 
ond, and, if it cannot, both will abate. 

The plea seems to bring the present case within the rule, and conse- 
quently the writ must be quashed, unless the plaintiff obtains leave to 
withdraw his demurrer and reply. 

DIXON, J.: [Dengler v. Hays, receiver.| To the declaration 
in this case the defendant pleads in abatement, that simultaneously with 
the institution of this suit the plaintiff instituted in this court another 
suit on the same cause of action against the said defendant describing 
him as receiver of the real and personal estate of Roswell W. Holmes, 
which other suit is still pending; and the plaintiff demurs. 

While the authorities held that, if two suits be instituted at the same 
time upon the same cause of action by the same plaintiff against the same 
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defendant, the pendency of each may be pleaded in abatemerit of the 
other, yet if the character in which the defendant is sued be different, so 
that the funds from which satisfaction of the judgment is to be obtained 
are different, then the rule is not applicable. Thus in the two suits 
brought by Haight against Laugham and others, 3 Lev. 303 and 304 
the defendants were sued in one as the heirs of Bostock, and in the other 
as the executors of Bostock; and because the judgment in one case would 
reach the real estate and in the other personal estate, left by Bostock, 
the court held that both could be maintained saying, “seeing one and 
the same person represented as well the heir as the executor, it is all one 
as if it were in divers persons.” 

The opinion in Beach v. Norton and Beach; Administrator v. Nor- 
ton, 8 Conn. 71, which were suits brought one by Beach, and the other 
by Beach as administrator of his wife, on a note given to the wife dur- 
ing coverture, is not inconsistent with the case in Levins; for the Con- 
necticut court held the pleas in abatement to be bad on the ground that 
the same person as plaintiff controlled both suits, and recovery in one 
would answer every purpose of recovery in-both. 

In the present case the plea we think does not show this condition 
of things, but rather runs parallel with Haight v. Laugham. It al-: 
leges that in the other suit Hays is described as the receiver, etc. As 
pleadings, when doubtful, are to be construed most strongly against the 
pleader, and pleas in abatement must be certain to every intent, the 
proper inference from this allegation is, that in the other action the de- 
fendant is sued as receiver, while in this he is sued as an individual. 

Now a suit against a person as receiver is in substance a suit against 
the party whom he represents as receiver and is designed to obtain satis- 
faction out of the property which he holds in his official capacity. Bart- 
lett v. Keim, receiver, 21 Vroom 260; while a suit against the same per- 
son as an individual is designed to reach only his private property. 
Hence, even if we accept as true the averment of the plea that the other 
suit is against “the said defendant,” vet as the plea shows it to be against 
him in a ditferent character from that in which he is sued in this action, 
the plea 1s bad, and the defendant must answer over. 
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An officer’s declaration that he makes an arrest by authority of the 
state, and statements by his companions that he is an officer, are held, in 
State v. Taylor (Vt.) 42 L. R. A. 673, to be sufficient to require submis- 
sion to the arrest. The authorities on the question of the information 
to which an accused person is entitled at the time of his arrest are re- 
viewed in a note to this case. 


The pen 'ency ef an action in a Federal court after removal from a 
state court is held, in Willson v. Milliken (Ky.) 42 L. R. A. 449, sufficient 
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to abate a subsequent action for the same cause in a state court. This 
decision is in conflict with the majority of the cases which have consid- 
ered the question, and which are analyzed in an extensive note to the 
case. 

The much disputed question of the right of a third person to bring 
action on a contract made for his benefit is decided in Baxter v. Camp. 
(Conn.) 42 L. R. A. 514, by denying the right of a son to recover on a 
contract made with his mother by her husband, to pay a sum of money 
after eh rdeath to the son. 


Payment of the principal of a note to the original payee in the belief 
that it belonged to him is held, in Hollinshead v. Globe Investment Co. 
(N. D.) 42 L. R. A. 659, to be no protection to the maker when the note 
had in fact been indorsed and was in the hands of the indorsee, although 
coupons from the note had been collected for him after the indorsement, 
by the payee. 
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MISCELLANY. 


OBITUARY. 


| ary 10, 1847, and was educated in the 


public schools of that city. He first 


Frederic William Ward, a well-known 
Newark, 
Munn avenue, East Orange, 


lawyer of died at his resi- 
dence, 127 
April 6th. Mr. Ward was at his office 
in the Prudential Building the day pre- 
vious, and left about 3 o’clock, when he 
said he felt ill. 
and rested during the afternoon, rising 
in time for dinner. Two hours later 


He went to his home 


and 
lapsed into unconsciousness, so remain- 


he was taken with a_ convulsion 
ed until his death. 

Mr. Ward was the 
D. Ward. He 
Rahway on January 30, 1858. He was 
graduated from Rahway Seminary in 
1876, read law in Newark with Frederic 
W. Stevens, and was admitted to the 


second son of 


Samuel was born in 


Bar at the February term, 1879, and as 


counsellor in 1882. 


THE PORTRAIT 


Mr. William Nelson, of Paterson, 


was born in Newark, this state, Febru- 





began active life as a reporter on the 
“Newark Daily Mercury,” and then be 
came a teacher from 1864-65, when he 
removed to Paterson and engaged in 
journalism for ten successive years. H« 
was a member of the Paterson Board 
of Education 1868-71, and was largely 
instrumental in wholly reorganizing the 
that city, placing 
higher plane than before. 


public schools of 


them on a 
He was clerk of the County Board of 
Chosen Freeholders, 1871-94, a period 
of twenty-three years, and was clerk of 
the Paterson District court from 1877- 
87. He studied law with Hon. John 
Hopper, of Paterson, and was admitted 
to the New Jersey Bar, 1878. 

Mr. Nelson is probably, by all odds, 
the most laborious man in New Jersey. 
He has written genealogies, prepared 
some of the most important laws now 
on the statute books; as an active Re- 


publican has been doing committee 


work or making addresses for twenty- 
edited 


five years prior to 1890; has 


many volumes of the New Jersey Ar- 





MISCELLANY. 


chives, has been the wheelhorse of the 
New Jersey Historical Society for al- 
most twenty years, has published some 
fifty legal or historical monographs, and 
yet always finds time to do something 
new when requested by _ his friends. 
He is as exact as methodical, and not- 
withstanding all these various ‘“‘recrea- 
tions” has some time left for carrying 
on the practice of the law and to fa- 
miliarize himself with everyone of the 
ten thousand volumes in_ his private 
library. His legal and historical learn- 
ing led to his receiving the honorary 
degree of Master of Arts from Prince- 
ton University, in 1896, and to his_ap- 
pointment in 1897, by Governor Griggs, 
as chairman of the Public Records 
Commission of New Jersey. When 
the Journal wants a_ fact concerning 
any event which ever happened in this 
state, not to be found in the encyclo- 
paedias, it secures it of Mr. Nelson for 
the asking. Such a man ought never 
to die. 





STATE NOTES. 


United States Circuit Court Judge 
Gray occupied the bench for the first 
time on Monday, April 10, at Trenton. 

On Wednesday evening, April 19, at 
the bride’s residence in Newark, the 
marriage of Miss Mary I. Vanderpool 
and Mr. Howard W. Hayes, the well- 
known young attorney of that city, 
took place. 

George W. Anderson, Esq., who has 
for several years had a law office in 
Bound Brook, has removed the same 
to Somerville. 

George L. Bell, Esq., has resigned 
the position of Deputy to the County 
Clerk of Hunterdon county, which he 
has held for fifteen years. 

At the home of Congressman Rich- 
ard Wayne Parker, in Washington, D. 
C., on the first of April, occurred a 
very sad accident resulting in the death 
of his little son. Nobody saw the occur- 
rence, but the body was found in the 
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areaway back of the house shortly be- 
fore six o'clock in the evening, with 
every indication that the boy had fallen 
from the window on the floor above 
and been killed almost instantaneously. 
The last that was known of the boy 
was that he was in his room at the back 
of the second story, and when the room 
was examined the window was found 
open, with a chair drawn up beside it, 
as if the little fellow had been trying 
to raise or lower the sash, and had lost 
his balance and fallen upon the pave- 
ment below. Several physicians were 
summoned upon the discovery of the 
boy’s body, but life was extinct. 

Hon. D. O. Watkins, of Woodbury, 
Speaker of the House of Assembly, 
who was tendered the office of United 
States District Attorney for New Jer- 
sey by Attorney-General Griggs, has 
signified his acceptance. 





NEW DISTRICT COURT JUDGES. 


Gov. Voorhees appointed Mr. Da- 
vid Harvey, Jr., of Asbury Park, as 
judge of the District court at that place. 
Judge Harvey is a Democrat, but he 
had, practically, it is stated, the endorse- 
ment of all the leading citizens of As- 
bury Park, irrespective of party. The 
position was created by the last Legis- 
lature and pays $1,200 a year. 





PLAN FOR STATE BAR ASSOCIA- 
TION. 


On April 5th, Judge J. H. Gaskill 
presented the following resolution to. 
the members of Camden Bar Associa- 
tion for their consideration: 

“Whereas, in the judgment of the Cam- 
den Bar Association, it is desirable 
that a State Bar Association be or- 
ganized for the purpose of maintain- 
ing a high standard of professional 
conduct, for discussion upon matters 
pertaining to the public welfare and’ 
the interests of the Bar, to consider- 
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and advise upon questions of legal 

reform and procedure, to assist in 

the examination of candidates ior the 

Bar, and the exclusion of unworthy 

persons, to guard and preserve the 

ethics of the profession, as well as to 
afford opportunities for social inter- 
course; 

“Resolved, That a committee of five 
be appointed by this Bar Association 
to communicate with the other county 
bar associations in the state, request- 
ing the appointment of similar commit- 
tees to meet and formulate a plan for a 
State Bar Association.” 

It was adopted and the five appoint- 
ed were: Hon. S. H. Grey, Hon. Da- 
vid J. Pancoast, Hon. E. A. Armstrong, 
Hon. J. H. Gaskill, Wm. H. Carson, 
Esq. 





HE TOLD THE LAWYER, 





Lawyer S. is well known for his un- 
comely habits. He cuts his hair about 
four times a year and the rest of the 
time looks decidedly ragged about the 
ears. He was making a witness des- 
cribe a barn which figured in his last 
case. 

“How long had the barn been built?” 

“Oh, I don’t know. About a year 
mebby. About nine months p’r’aps.” 

“But just how long? Tell the jury 
how long it had been built.” 

“Well, I don’t know exactly. Quite 
a while.” 

“Now, Mr. B., you pass for an intel- 
ligent farmer, and yet you can’t tell me 
how old this barn is, and you have liv- 
ed on the next farm for ten years. Can 
you tell me how old your own barn 
is? Come now, tell us how old your 
own house is, if you think you know.” 

Quick as lightning the old farmer re- 
plied: 

“You want to know how old my 
house is, do ye? Well, it’s just about 
as old as you be and needs the roof 
seeing to about as bad.” 

In the roar that followed the witness 





stepped down, and Lawyer S. didn’t 
call him back. 





NOT UNLIKELY, 





This is a lawyer’s story of his first 
trial in which a farmer accused his 
neighbor of stealing his ducks. The 
lawyer was employed by the accused to 
convince the court that such was not 
the case. The plaintiff was positive 
that his neighbor was guilty of the of- 
fense charged because he had seen his 
ducks in the defendant's yard. 


“How do you know they were your 


ducks?” asked the lawyer. 

“I should know my ducks anywhere,” 
replied the farmer, giving a description 
of their various peculiarities whereby 
he could distinguish them. 

“Why,” said the lawyer, “those ducks 
cannot be of such rare breed. I have 
seen some just like them in my own 
yard.” 

“That’s not at all unlikely,” admit- 
ted the farmer, “for they are not the 
only ducks I have had stolen lately.” 





BOOK NOTICES. 





THE ANNOTATED CORPORA 
TION LAWS OF ALL THE 
STATES, Generally Applicable to 
Stock Corporations, including Stat- 
utes and Constitutional Provisions re- 
lating to Receivers, Practice, Taxa- 
tion, Trusts and Combinations, La- 
bor, and Crimes by Corporations and 
their Officers. In three volumes 
Compiled and Edited by Robert C 
Cumming, Frank B. Gilbert and Hen- 
ry L. Woodward of the Albany, N. 
Y., Bar. Albany: J. B. Lyon Com- 
pany, Publishers. 1899. Lawyers’ 


Co-operative Publishing Co., Ro- 
chester, N. Y., general sales agents. 
Also Soney & Sage, Law Book Pub- 
lishers, Newark, N. J., sales agents 
for New Jersey. 
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The three volumes of this publication 
are so arranged that the corporation 
laws of any given state can be turned 
to readily. The laws of each state are 
published under a sub-division of their 
own, separated from the next sub-divi- 
sion by a_ colored insert. For each 
state a table of contents is published, 
and is then followed by the text. Thus, 
take New Jersey as an example: Ar- 
ticle 1, Statutory Provisions respecting 
Corporations, page 5; Article II, An 
Act Concerning Corporations, page 5: 
the corporation act is then printed sec- 
tion by section, and under each section 
the various decisions are abstracted; 
Article III, Franchise Tax, page 51, 
the same method is pursued; Article 
IV, Reorganization of Corporations, 
page 56; Article V, Penal _ Pro- 
visions respecting corporations, page 
58; Article VI, Criminal Pro- 
ceedings against Corporations, page 59: 
Article VII, Shares of Stockholders 
sold on execution, page 60; Article 
VIII, Quo Warranto Proceedings, 
page 61: Article IX, Miscellaneous 
Acts Concerning Corporations, page 
64. This is followed by a_ carefully 
prepared Index. A similar method is 
followed with the laws of each state. 
We understand that supplements are to 
be issued from time to time with the 
purpose of keeping this work up to 
date. This publication will unquestion- 
ably be of great value to corporation 
lawyers. It does not purport to give 
the practice adopted by the secretaries 
of state, nor does it give forms. In all 
other respects the work has been pre- 
pared with great care, and will be much 
appreciated by those who have much 
to do with corporations. 


TAX ADJUSTMENT ACT OF NEW 
JERSEY. (Known as the “Martin 
Act:” Chapter 112, Laws of 1886). 
With the Supplements from the pas- 
sage of the Act, including the legisla- 
tive Session of 1898, together with all 
the opinions in full of the Courts 
thereon to date, and a complete col- 





lection of Forms. Published under 
the direction of the Board of Finance 
of Jersey City. By Howard C. Grif- 
fiths, of the New Jersey Bar. New- 
ark, N. J., Soney & Sage, 1899. 


In preparing this publication Mr. 
Griffiths has performed a_ service of 
considerable value to the profession of 
this state. The work was compiled pri- 
marily in compliance with a resolution 
of the Board of Finance of Jersey City. 
Beginning with the Tax Adjust- 
ment Act, Chapter 112, Laws _ 1886, 
the book contains in addition to this 
act all the supplements thereto passed 
since that time, including the session of 
1898. All the decisions of the courts, 
including those at the various circuits, 
are printed in full, and a complete set 
of forms with directions for their use 
is added. Mr. Griffiths was especially 
qualified by reason of his experience.to 
prepare this work, and the task has 
been accurately and_ well performed. 
Although the printed matter, including 
the forms, covers but one hundred and 
fifty pages, the indices to the forms, 
the decisions and statutes cover thirty- 
one pages. Every item of possible 
value has been thoroughly digesied in 
these indices. The book also contains 
a table of cases cited. 

As a piece of bookmaking the pub- 
lishers may be commended, as the book 
is neat and handy, the paper is good, 
and the printing has been well done. 


AMERICAN PRACTICE RE- 
PORTS. Official Leading Cases in 
all State and Federal Courts, Anno- 
tated and Systematically arranged so 
as to include in the Table of Cases 
of each State its Reported, Cited and 
Digested Practice Cases. Editor in 
Chief, Charles A. Ray, LL. D., ex- 
Chief Justice of the Supreme Court 
of the State of Indiana, and author of 
“Imposed Duties,” “Carriers,” ete. 
Volume I. Washington Law Book 
Company, Law Booksellers and Pub- 
lishers, Washington, D. C. 1899. 
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Part one of Volume one, pages 1 to 
204, of the American Practice Reports 


is before us. These are the advance 


sheets, and not meant to be bound, of 
a new series of reports of official lead- 


ing cases in all state and federal courts, 
annotated and systematically arranged. 
The title indicates fully the purpose of 
these reports and Part one contains a 
very comprehensive index of the con- 
tents of the first issue. Many of the 
cases have notes appended thereto in 
which an exhaustive statement ot cases 
on the same subject is cited. 


THE FEDERAL COURTS. Their 
Organization, Jurisdiction and Pro- 
cedure. Second Edition with Ap- 
pendix on Bankruptcy Jurisdiction 
and Practice. By Charles H. Simon- 
ton, U. S. Circuit Judge, Richmond 
Va.: 2B. F. Johnson Publishing Co. 


1808. 


This gives in small, handy form much 
The book is di- 
chapters, the 


information of value. 
vided into twenty-nine 
first part of the volume relating to the 
organization of the courts, the second 
to jurisdiction and procedure, and the 
third contains an appendix on _ bank- 
ruptcy jurisdiction and practice. The 
sections are numbered consecutively, 
and under each section where decisions 
have been rendered references thereto 
are added. The book contains a care- 
fully prepared index. 


A TREATISE ON THE LAW OF 
THE CONTRACT OF PLEDGE 
as governed by both the Common 
Law and the Civil Law. By Henry 
Denis, of the New Orleans Bar, Pro- 





| American decisions are 





fessor of Civil Law at the Tulane 
University of Lofiisiana. New Or- 
F. F. Hansell & Bro., Ltd. 
1808. 


This volume contains a good state- 
ment of the principles of the law on 
the contract of pledge as it is to-day, 
for the use of the practicing lawyer. 
The obscurity and uncertainty of the 
common law on this subject is made 
clear by the author’s knowledge oi 
the civil law. In this work the law 
of pledge of the Common law has been 
compared with the law of pledge of the 
Civil law, and the comparative study is 
one of much interest. The English and 
carefully con- 
sidered and the Roman and French jur- 
ists and other text writers are reviewed. 
The statutes of the various states on 
this subject have also been noted, and 
the work, we believe, is complete. A 
Table of Contents, List of Authors 
cited, Table of Cases cited, and an ex- 
ceptionally well prepared Index, make 
the work valuable for ready reference. 


DIGEST AND COMPILATION OF 
THE LAWS AND DECISIONS 
RELATING TO TAXATION in 
the State of New Jersey. T&898 
Trenton, N. J.: The John L. Mur- 
phy Publishing Co., Printers. 


leans: 
Publishers. 


This is in pamphlet form, containing 
one hundred and four pages, and is pre- 
pared for the use of the state assessors 
by the State Board of Taxation, to 
whom it will prove of great value 
Members of the Bar may obtain copies 
on application to the office of the State 
Board. 





